
UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF NEW JERSEY 

____________________________________ 
:  

PROFESSIONAL DRUG CO. INC., et al. : 
:   

Plaintiffs, : Civil Action No.  11-5479 (JAP) 
 :     
v. :     
 :     

WYETH INC.     : 
     :  ORDER 

: 
Defendant. :  

____________________________________: 
 

Presently before the Court is a motion by the Federal Trade Commission (“FTC”) for 

leave to file an amicus curiae brief in order to address certain issues regarding the significance 

of the Third Circuit’s decision in In re K-Dur Antitrust Litig., --- F.3d --- No. 10-2077, 2012 

WL 2877662.  Defendants Wyeth, Inc., Wyeth LLC, Wyeth Pharmaceuticals, Wyeth-

Whitehall Pharmaceuticals LLC, Wyeth Pharmaceuticals Company, Teva Pharmaceuticals 

USA, Inc. and Teva Pharmaceutical Industries Ltd. (collectively “Defendants”) oppose the 

motion.   

As described by the FTC, an issue raised in the motions to dismiss pending in the 

instant matter is whether a branded drug company’s commitment as part of Hatch-Waxman 

patent settlement not to launch an authorized generic (“AG”) to compete with a generic 

company’s product (referred to in the briefing as a “no-AG commitment”) constitutes a 

“payment” under the Third Circuit’s ruling in K-Dur.  See 2012 WL 2877662  at *16 (“[T]he 

finder of fact must treat any payment from a patent holder to a generic patent challenger who 

agrees to delay entry into the market as prima facie evidence of an unreasonable restraint of 

trade”.)  Here, the FTC seeks leave to submit its brief purportedly to offer its “unique 
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institutional perspective” to the Court “in its analysis of the competitive implication” of no-

AG commitments.  The brief discusses the findings of a publicly available study conducted by 

the FTC on the effects of AGs on branded drug companies, generic drug companies and 

consumers.  See Authorized Generic Drugs: Short-Term Effects and Long-Term Impact (Aug. 

2011) at http://www.ftc.gov/os/2011/08/2011genericdrugreport.pdf. 

“District courts have the inherent authority to appoint amicus curiae to assist in their 

proceedings.”  Price v. Corzine, 06-1520, 2006 WL 2252208 (D.N.J. August 7, 2006) (citing 

Liberty Resources, Inc. v. Phila. Hous. Auth., 395 F.Supp.2d 206, 209 (E.D. Pa. 2005); 

Avellino v. Herron, 991 F.Supp. 730, 732 (E.D. Pa .1998); Liberty Lincoln Mercury, Inc. v. 

Ford Marketing Corp., 149 F.R.D. 65, 82 (D.N.J. 1993). “The extent, if any, to which an 

amicus curiae should be permitted to participate in a pending action is solely within the broad 

discretion of the district court.”  Waste Mgmt. of Pa., Inc. v. City of York, 162 F.R.D. 34, 36 

(M.D. Pa.1995) (citations omitted). 

There is no rule in the district court governing the appearance of an amicus curiae; as 

such, district courts have been guided by the Third Circuit’s application of Federal Rule of 

Appellate Procedure 29,  which governs the appearance of amici in the circuit courts.  U.S. v. 

Alkaabi, 223 F.Supp.2d 583, 592 (D.N.J. 2002).  However, it has been noted that “[a]t the trial 

level, where issues of fact as well as law predominate, the aid of amicus curiae may be less 

appropriate than at the appellate level.”  Id. at 592 n.16.  A motion to participate amicus curiae 

is generally granted when: (1) the amicus curiae has a “special interest” in the particular case; 

(2) the amicus curiae’s interest is not represented competently or at all in the case; (3) the 

proffered information is timely and useful; and (4) the petitioner is not partial to a particular 
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outcome in the case.  Liberty Resources, Inc., 395 F.Supp.2d at 209.  The Court has 

considered these factors and concludes that the FTC’s motion should be denied. 

As an initial matter, the Court finds that the FTC has not expressed an interest that is 

not represented competently in this case.  Indeed, the study relied upon by the FTC in its 

proposed brief is publicly available and has been cited by the Plaintiffs in their briefing to this 

Court.  Plaintiffs are represented by competent counsel who have ably addressed the relevant 

issues relating to the motions to dismiss.  Doing little more than duplicating arguments raised 

by the parties is not the proper role of an amicus curiae.  Ryan v. Commodity Futures Trading 

Comm’n, 125 F.3d 1062, 1063 (7th Cir. 1997) (“The vast majority of amicus curiae briefs are 

filed by allies of litigants and duplicate the arguments made in the litigants’ briefs, in effect 

merely extending the length of the litigant’s brief.  Such amicus briefs should not be allowed. 

They are an abuse. The term “amicus curiae” means friend of the court, not friend of a party.”) 

Additionally, the Court finds that the extent to which the FTC is partial to a particular 

outcome weighs against granting the agency’s motion.  As noted by one court in this district, 

“[h]istorically, the term amicus curiae has been used to describe an impartial individual who 

suggests the interpretation and status of the law, gives information concerning it, and whose 

function is to advise in order that justice may be done, rather than to advocate a point of view 

so that a cause may be won by one party or another.”  U.S. v. Farber, 2006 WL 2417272, *1 

(D.N.J. 2006) (internal quotation marks omitted).  The Court recognizes that “there is no rule 

that the amicus must be impartial,” however, the degree of partiality is an appropriate 

consideration for the court with regard to the appearance of an amicus curiae.  Waste 

Management, 162 F.R.D. at 36.  Here, it appears that the FTC, itself a litigant in past and 
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present proceedings in which similar issues have arisen or may arise, is significantly partial to 

a particular outcome in this case.  Consequently, 

IT IS on this 2nd day of October 2012 

ORDERED that the FTC’s motion [#173] is DENIED. 

       /s/ Joel A. Pisano  
       JOEL A. PISANO, U.S.D.J. 
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